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Reasans for judement by Goodridee C TN Coneurred in by ONeill and Cameran TT A
GOODRIDGE C.J.N. (allowing the appeal):&#151; The principal issue on this appea is what
interest, if any, the next of kin of a person who dies intestate have in land belonging to the estate
of that person. Other issues were presented to the Court but, as it will be held that the next ofkin -
have no interest in such land, it will be unnecessary to resolve the other issucs,

The Facts £

Thomas Mugford died on August 19, 1952, 1t is being assumed for the purpose of this
decision that he was at the time of his death the owner of the land at Clarke's Beach,
Newfoundland in respect of which this action was brought.

That land consists of three lots. The first lies on the west side of the old railway right-of-way
which ran through Clarke's Beach. It may be described as the homestead. The second hies
opposite the first on the east side of the railway right-of-way and may be described as the
vegetable garden. The third is contiguous to the second and is known as the pond property which
extends easterly from the vegetable garden to Clarke's Beach Pond.

Thomas Mugford had two wives, both of whom pre-deceased bim. By his first wile, he had
three sons, namely,

Yol Thomas Mugford,
William Mugford, and
Cyrus Mugford

and by the second wife he had four sons, namely,
e




Joseph Mugford,
Warren Mugtord,
Harry Mugford, and
Fobert Muglord,

Robert Mugford had always lived on the homestead and remained there aller his father's death
witil his own death in 1976, Upon the invitation of lis father, Joseph Mugford aad his wike, Olive,
took up residence on the homestead in 1942 and remained there unti] Joscph died in 1983,

Suseph Mugford was regarded by some: members of the community 4s the owner of the
Thomas Mugford property althoush there wes evidence that others, including Johu Thontas
Mugford, had used the vesetable garden for growing potatoes periodically over the yewrs aler
Thomas Mugford died.

Gordan Mugford who brought this action is the son of Joha Thomas Mugford. Cn Way 26,
1986 John Thoias Mugford conveyed to Gordon Mugford ail his interest in the land granted to
Georuze Mugford who was Thomas Mugford's grandfather, A portion of the land so graaied
forms part of the land whicl is now being assunied to have belonged to Thomas Mugford, 1t by
no means aibodies afl of such taad.

This action was commenced n August, 1990, John Thoimas Mugford died on March 31,
1991 and letters of administration of his estats were granted to his widow, Lucy Mugford. Lucy
Mugford as administrator of the estate of John Thomas Mugford convuyed the interest of the
John Thomas Musford estate in the disputed land to Gorden Mugford ou May 10, 1991, allur the
action was commenced,

Gordon Mugford by virtue of these deeds acquired whatever interest bis fulher, John Thomas
Miugford, had in the disputed and.

On June 9, 1988 Joseph Mugford and Siive Mugford purported Lo convey all of the disputed
land to Brnest Mugford, the appeliant and his sister, Donnn Mugford Brisson. On Felruary 27,
1990 Douna Mugford Brisson conveyed the interest acquired by her under that deed to the
appeliant, Frnest Mugford by virtue of these deeds acquired whatever interest his fatber, Joseph
Iuaford, his mother Olive Mugford, and his sister, Donua Brisson, had ia the disputed land.

There was no evidence before the trial court that an administeator of the estate of Thomas
Wiuaford had ever been appointed. Certainty no such administrator was a party to this action. All
of the sons of Thomas Mugford are now dead and none of their estates, nor any person claiming
through or under them except Gordon Muglord and Esmest Mugford, is a party to this action,

Tn this action Gordon Mugford claims apainst Ernest Mugford 2 declaratory judgrent that

() he and Ernest Mugford are beirs of Thomas Mugtord, and "issue” of the
said Thomes Mugford pursuant to s. 2(b) of the Intestate Suceession
At

(b) . by virtug of the deed of May 26, 1986 he "enjoys" iiis father's interest in
the property described therein,

(e) he “enjoys" legal interests in both lot no. 1 and lot no. 2; and

(d) Ernest Mugzford is not the sole owner in [ee simple of lot ne. 1 and lot
1o, 2,

There ware attachad to the statement of claim Schedules A and B, each of which bas on them




plans of two lots which were described in each schedule as lot ! and lot 2. It is evideal that when
the respondent, in his staiement of claim, refiers to lot 1 he is referring (o lot 1 on Schedule A
which is the homestead and when he refers to ot 2 he is referring to lols 1 and 2 un Schedule B
which are the vegstable garden and the pond property respectively.

The appeilant defended the action on the basis that his father Joseph Mugford, through whoin
he claims, had been in open, exclusive, notoilous wod coaunuous possession of the disputed laad
for more than 20 years and pleaded the Limitation of Actions (Realty) Act which now appears in
the Revised Statutes of Newfoundland, 1990 gs Chaprer L-16.

The trial of the action was concerned shnost entirely with whether o not Joseph Mugford had
enjoyed such possession for that many years. Much of the awd\,m.u whils il mpy have been clear
to the triol judee, is confusing to the Court of Appeal because many of the witnessss spoke of
land use by various 1:|L1’bo‘i$ without bi?ﬂmfj-'lﬂi" i1 @ manner wiich can be undersiood from a
reading of the transeript what land is being talked about. This is a difficulty which frequently
OCCUTS whm a fand \uspu.,c: case s appealed.

Althoush there wore surveyor's plaas of ihe propertiss, there was ne surveyor's deseripiion of
then'; nor was there any evidence by a surveyor describing the kand use,

One zets the impression that Joseph, Olive and Robert Mugford were in posssssion of the
homestesd, that thers was intermittent use by other membars of the family of the vegetabie garden
and that the pond property which was also known as the caplin pit wos seidom use:l.

The Trial Judge

The trial judge held that Jossph Mugford and Robert Mugfued had open, exclusive, sotorious
and contiuous possessicn of the homestead and that gotui‘nal claims by :mmr members of the
farnily were ousied by the tiue of Robert Mugford's death in 1976, There was no mention of
wihiat interest, if any, Olive Mugford, who was Joscph's v:j{t- and Ernest's motier, had in the land.

The trial judze further hold that, with respeet io whai he desciibed as the back laud which was
piresutmably the vegelable sarden and the pond property, nefiher Joseph Mugford nor Robert
Mugford enjoyed exciusive possession and that, when Rebert Muglord died intestate, his interest
devolved upon his six surviving brothers in equal shares to the extent that such had 2 ong-sixth
interest in that propaity.

It is difficult to reconcile his findings in this respect with his uliimate declaration. In his
decigion, the irial judge declared that

(a) Gordon Mugford and Ernest Mualord are heirs of Thomas Mugford and
"iszue" of Thomas Mugford pursuant to s. 2(b) of the Intestate
Sugcession Act;

S By virtue of ih:. various conveyances above meniionsd, Gordon
¥ b
Adrrafiond painees tha fabarent ofhis father, John Thomas Mugford, in the
property th-.,tf.m duseribed; and

{c) Gordon Mugford enjoys animerest in both lots ne. 1 and ne. 2.

Inasmuch s the nterest, if any, of Gordon Muglord inmost of the disputed land was not
aoquired until after the action was commauced, there i3 a question as to waether auy of the relief
claimed in the stutement of claim could be granted. He would have no cuuse of action in respect
of land in which Lie huid no interest at the time the action was commenced,

The raference to iot po. | and lot no, 2 by the trial judge in his declaration seems to cover all



of the disputed land. This is inconsistent with his finding that Joseph Mugford and Robert
Mugford had acquired a defence under the Limitution of Actions (Realty) Act to eny cltims
aainst e homestead by other members of the family by virtue of being it open, exclugive,
notorious and continuous possession for more than 20 years.

Fle seems to have assumed that, upon the death of Robert, Robert's interest in the land in
dispute would have passed te his next of kin rather than (o Joseph Mugford and Olive Mugford
with whom fie shared possession. Thers is a question as to whether the possession of Juseph
Mugford, Olive Mugford and Robert Mugford was in the nature of & joint lenancy or a tenancy in
commen. If they were joint tenants, the interest of Robert Mugford upon hiz death would have
passed to Joseph Mugford and Olive Mugford. I they were tenants in commaon, the interest of
Rebert Mugford on his death would have passed io his estate in which all of his next of kin would
have had an interest.

The Appeal

Eight Issucs wers identified by the appellant in his appeal. It is nol proposed to deal with
them as the case will be resolved solely on the quesiion of whether or not Gordon Mugtord had
any interest in the disputed laud and, hence, a standing Lo bring this action, However, brict
reference might be maie to several poins,

The respondent sought a declaration that ke was an heir of Thomas Mugford, The tenn " fair”
doss not now have aity pacticulas Tlegal significence. An heir is described io Osbom's Coucise Law
Dicticnary, G cdition, 1976 as a person who suceeeds by right of blood 1o the real property of
an ancestor or on intestacy. Under modern law, as will be set oul subscquently i greatel detail,
the propecty of 2 deceased person no lonper passes to an heir but rather o the personal
representative of the deceased person. The personad ropresentative it bouad by Luw Lo distribute
the real and personal propeity of the estate of the deceased ia accordance with the will or, In the
case of intestacy, in acsordance with the Intestate Succession Act.

The term "issuc” was used by the trial judge in bis decision. This lerm is defined int the
[niestate Succession Act to mean sl lineal descendants of a parson through all generations. Being
aue of the issue of a deceased person does not of itself involve an eatitlement (o 2 share of the
estate of that person.

The quastion was not so much whether John Thomas Mugfurd through whom Gordon
Mugferd claimed was an heir or one of the issue of Thomas Mugford but rather whetter John

honas Musford was one of the next of kin of Thomas Mugtord, an inlestate, and thereby
entitled to 4 shate of Lis estate. The answer to that would prabably be in the affinmative but that
would still leave open the question of whether John Thomas Mugford had an interest i laad of
the estate.

The other issues reised by the appellant deal with the evidenliary question s to whetier
Josaph Mugford had acquired a possessory title or a statutory defence to the disputed land or a
statutory defence to a claim for possession thereof by viriue of having open, exclusive, notorious
and continuous possession of it for more than 20 years. Thal issue, i our view was not property
before the trial court for reasons that will become apparent and no opinioa is offered in respect
thercof.

The Law




Seciion 2 of the Chattels Real Act. R SN 1990 Chapter C-11 provides:

z All lands, tenements and other hereditaments in the province, which by
the comuon law are rezarded us real estate, shell in all courts in the
provinca, be held to be "clattels real”, and shall go to the executor or
admimistrator of a person dying seized or possessud of them as other
personal estate now passes to the personal representatives, & lavy, usage
or custom to the contrary notwithstanding.
That statute, which is still iu force, was in forge at the time of Thomas Mugford's death,
Sections 2(1), 4(2) and 5 of the Intestate Succession Act, RS M. 1990 Chapter I-21 provide:

2.(1) In this Act

{a) vastate” includes both chattels real and perscnal propeity; and
(b} “osue” means all lincal descendants of a person through all
SETETALIONG,

4.02)  Where an intestate dics feaving a spouse und children, 1/3 of the estate
shall go to the spouse.

5. Where an intestate dics leaving issuc, the estate of the inteswate shall be

distributed, subject to the rights of the spouse, per stirpss amung the
155112, .

Corresponding legislhiion was in force at the time of the death of Thoraas Mugiord.

Tt wili ba seen from these provisions that the property of Thomas Muglord, real or persoual,
would pass to his personal representative and ot to his next-of-kin. The luterest of the next of
kin is not in the property of an estate but in the estate itself. Although there s an implication from
the definition of estate in the Intestate Suscession Act that the estate of a deceascd person may be
distributed in whole or in part in specie, this will seldom if ever be nracticsl  The better course of
action, and possibly the only proper course in the absence of an agreement to the contrary anmicug
the widow, i any, and all of the next ofkin, is for the personal representative Lo liquidate the
estate and distribute the proceeds.

It has often been said that the next-of-kin have a beneficial interest in land of the estate of a
deceased person.

In MeCaughey's case, 46 S.R., M.SW, 192, 204 Jordan, C.J. said:

- The idea that beneficiaries in an unadministered or partiuily
unadministered estate have no beneficial interest in the items which go Lo
make up the estete is repugnant to elementary and fusdamental
"principtes of equity”.



In Caoper v. Cooper (1874) L.R. TH.L, 53 at page 65 Lord Cairng, L.C, said:

... As resards substantial proprietorship the right o the next of kin
rening clear (o every item of the personal estate of e imustate subject
wnty to those paramount claims of creditors.

in Laing and Chard v. Jackson (1978), 20 Niid, &#5%: P.E.LR. 352, a case not unlike this
one, the izsues were resolved on the basis of benelicial interests of nuxt-0b-kin in lend of the estale
oi 2 deceased person,

OF the statement made by Jordan, C.J, in MeCaughey's case, Viscount Radclife i
Coruadgsicner of Stamp Dutles (Queenslend} v. Livingston, [1965] A.C. 694 (H.L.) said at page
Ti3:

If "by penclicial interest in the items” it is mteaded to suggest that such
beneficiaries have any property vight at all in any of those items, the
proposition cannot e accepled as either clemouiary or fundamontal, Tt
is, as has been shown, contrary Lo the principles of equity, But, on the
other hand, if the meaning is only that such beneliciaries are not without
leizal remedy during the course of administeation (o ssowre that the assels
are properly dealt with and the rights that they hope will accrue to them
in the future are safeguarded, the proposition is no doubt carrect. They
can be said, therefore, to have an interest in respect of the assets, or even
& beneficial interest in the assets, so loig as it is understood in what
sense tha word "intzrest” is used in such a context.

Relerring to the decision of Lord Herschell in Lord Sudeley and others v. The Attomey
General, [1897] A.C. 11, Viscount RadcliiTe said in Livingston at page 712

A sgeond line of criticism has cecasionally boen expressed to the
gffect that it s incredible that Luvd Herschell should have intended by his
proposition to deny to a residuary legatee all beneficial interest in the
azsels of an unadministered estata. Where, it is asked, 15 lhe beneficial
interest in those assets during the period of adminisication? Tt is not, ex
wpotiicst, in the exceutor: wheie else can it be but in the residuary
lewates? This dilemma is foundad on a fallacy, for it assumes mistakenly
that for afl purposes and at every moment of time the livw requires the
swparate existence of two different kinds of estate or interest in property,
the legal and the equitable. These 15 no need to make this
assumption, When the whole right of property is ina persen. asitis in
En executor, theee is no need to distinguish between the fegal and
gquitable nterest in that property, any more than there is for the

. property of’a full beneficial owner. What matters is that (he court wiil
contrel the executsr in the use of his rights over assets that come to lutl
in that capacity, but it will do it by the coforcement of remedies which do
nat involve the admission or recognition of equitabe vights of property
i those assets. Equity o fact calls into existence and protecis equilable
rights and interests in property only where their recognition has been
found 1o be required in order to give offect to its doctrings.
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If the term "beneficial interest” is intended 1o embody a property right in the naturg of an
equitable intorest, thess statements of the law in Livingston and Sudeley make it abuadantly clear
that oo such imerest lies with the next of kin, Doth the legal and the equitable interosis in the
propery of a deceased person vest in the personal representative. The interest of thie naxt of kin
is in the ostate itself and mey be roughly compared wita the intsrest of & shareholder in a
COIPETLY.

Sudeley really resolved the issue that arises in this cuse. That resclution was subisaquently
goafitmed in Livingsion and several othcr cases.

{1 Sudelay tho testator who died dontciled in Eagland left uftﬂ-*"oul‘ti‘. of his real and pursonal
eptate to is Wole absol J“!y His estate included mongasss on s&l propety in New Zealund. For
ihe surposs of determining liability for probate dulies it wes necessury o dater miine the naiure of
bhie interost of the widow. Was her interest one in the estaie which would be deened to be
Enulish property or one in the mortgages themselves which would be New Zealand property?

The tesutor in that case was Aloernca Tollemache. The wifle subsequently died and it was
her exccutors whe were parties to the action. Lord Herschell said al page 15

if it was open to [his] executors In the course of administration to make
over to ner these New Zenlond mortgages, il wils2 qually cpah to them
to make them over to other legatess and not ko hur. And if that be the
right which an exceutor possesses, not only to select what assets he shatl
e for the purpose of paying debts, bu; also to determing the mods of
administation, by anaTan L:,Cment with the legatees as io what portion of
the estate shall go to this or that legatee, it sveitis (o me impossibie to
gay thar at the time of the doath of thu testatrix Ler executors were ina
position to msist that a certain portion of thess mortgazes, ».} an interést
in an undivided Tourth part of these morlgages, was a pait of the estate
oftie testairix, Tn truth, the right sie had was to require the executors
of her husband to administsr lis estaie complately, and she liad z2n
interest to the extent of one~-fuurth in what should prove to be the
residuary estate of the testator, Alzernon Tollernache.

(Emphasis addea)

Al page 20 he said:

The claiin of Mrs, Tollemache's executors and trustees was really a cluim
to & share of the residue, and it had never been changed by aliocation
either by Ir. Tollemache's trustees, ar by arrangement with the other
persons interestsd, so as to make the right of these executoss d right to
specific assels,



Lord Davey said at page 21

Yhet, then, are the rights oi the appellants? Their righ, and the only
right which they could enforce adwversely, is to have the administration
completed and the residuary esiute ascertained and realized, either
wholly or so far as may be necessary for the purpose, and ic have
one-fourth of the proceeds paid to them,

Digaling with in specie diztribution Lord Davey continued:

The residuary logatees may no doubt agree between thetuscives to ke
any postion ol the estate invspecie, or an appropriaticn may be made of
varticular povtions of the estate in satisfaction of any share by any fair
agrecment between the executors and the residuary legatees, or a schems
of division ol that kind might no doubt be made by the excoulors either
with iz sanction of the Court, or possibly at their ovn risk.
Livingston ivolved a somewhat similar situation, In thar case the testator died in Mew Scuth
Wales leaving one-third of his real estate and the residue of his personzl estate to Lis
vadow, Sote of the estate was located in Queensiand. The Commissioner of Stamp Duties for
Quaensland claimed succession and probate dutics on property of the deceased in
Oueecnsland. The quastion was whether she had a baaeficial interest in property in
Queensland. The widow married a Mr. Coulson after her sl husband’s (oath but died shortly
therealter.
Viscount Radchffe said at page T07;
When Mis. Coulson died she had the intorest of a vesiduary logalse
i the testator's unadministered estate, The nature of that Literest hay
been conclugively defined by decisions of long-established authority, an:!
its definition no doubt depends upon the peculiar status which the law
ancorded to an executor for the purposes of carrying out his duties of
administration, There were special rulss wiich long prevaiied about (he
devolution of frechold laid and its liability For the detits of o deceased,
but subject to the working of these rules whatever property came to the
exesutor virtute oflici came to him in full owacrship, without distinetion
betwesn legal and equitable interests. 'The whole property was his. He
neld it for the purpose of carrying out ihie functions and duties of
administeation, net for his own benefit and these duties weuld be
" enforced upon him by the Court of Chascery, if application had to be
niade for that purpose by a creditor or bencficiary intercsted in the
estate. ;
Viscount Radeliffe quoted the following passazes from the decision of Viscount Finlay in Dr.




Barnario's Homes v. Special Income Tax Commissioners, 192132 AC. It

... the leatce of a share in the residue has no interest in any ol the
property of the testator until the residue has been ascertained. FHis right
is to have the estate properly adininistered and applivd for Lis benelit
when the administration is complele.

(Emphasis added)
He zlso quoted Viscoun: Cave 1n the same case:

When the personal estate of a testator has been filly administered by hiis
executors and the net residue ascertained, the residuary legatee is
entitled to have the residue, as so ascertained, with any aocrued incoms,
transferred and paid to him; but until that dme he has no property in any
specific invesiment forminyg part of the estate of in the mcome from any
auch investnient, and both corpus and income are the property of the
exccutors and are applicable by them as a mixed fund for the purposes of
administration.

Viscount Radelifle concluded on this issue ot page 713 by saying:

... while it may well be said in a general way that a residuary fvgatee has
ain interest in the totality of the assets {though that proposition in itsclf
raises the question what is the local situation of the "totality™}), it is in
their Lordships' opinion inadimissible to proceed from that to the
statement that such & perscn has an equitable interest in any particular
one of those assets, for such a statement is in conflict with the authority
of both Sudeley and Barnardo and is excluded by the very premise on
wlich those decisions were based.

Sudeley, Livingston and Bernardo were cases dealing with the residus of an cstate where
there was & will. The law is no different with respeet Lo the estate of an intestate. it is siud that
the Tntestate Succession Act is nothing more than the will of an intestale written for him by the
Legislature. Certainty the interest of a residuary legatee subject to municipal law and any
particutar provisions of the will is no different than the interest of the next- £-kin where there is an
inlestacy.

In In re Leigh's Will Trusts, [1970] 1 Ch. 277 at pages 26! pnd 252 Fuckiey, 1. sumined up



the proposivions to be drawn from Livingston in these tenms:

... 1) the entire gwnership of the property comprised in the 2state of 2
deceased person which remains unadniinistered 18 in the decaased's legal
personal representative for the purposes of administration without any
differentiation belween legal and equitable inlergsts; (23 no residuary
lezatee or person entitled upon the intestacy of the deceased has any
proprietary interest in any particilar asset comprised in the
unauininistered cstate of the deceased; (3) sach such legaice o person
a0 eutitled s entitled to a chose in aclion, viz, a right to require the
deceased's estate to be duly adnimsiered, whereby he can protect those.
rights io which he Lopes to become entitled in possession i the due
course of the adminisiration of the deceased's estate; (4) each such
legatee or person so eatitled has a transmissiblc interes! in the estate,
notwithstanding that it remains unadministered.

The Livingston decision has been foilowed or referred 1o without disapproval in several
Canadian cases including Momtreal Trost Co. v MNE, (1971), CD.C 488 {F.C.C. T.D), Her
Majesty the Queen v, Estate of 5.D. Eide (1973), D.7.C. 62306 (F.C.C. T.D.), Ogiivie-Five Rosas
Sules Limited v, Hawkins et al (1979), 4 ET.R. 163 (Alta. 5. C.T.ID.), e Farrell Estate (1983),
44 Nild. &/38: P E.LR, 251 (Nild. §.C.T.D.) and Couetta v. Conetta (1990), (Ontario District
Court, unreported),

In the.context of this case; the law.is that the respondent has no legal or equitable interest in
land of the estate of the late Thomas Mugbord., The deed to the respoadent from his Lather and
the deed from his father's estate purported to convey land in which John Thomas Muylord as cne
of the next of kin of Thomas Mugford had no interest,

The interest wihich John Thomas Mugford had aad the only interest which he could pass on to
his son or to anyone else was an interest in the estate of Thonis Mugford. This interest has been
described as a chose in action, 4 right to have the estate adminisiered sccording to law and to
receive a distributive portion of the estate whei the debis of the estate and the administrative and
other costs have been discharged. :

The disputed land may prove to be the principal or, ¢ven, the sole asset of the estate of
Thomas Mugford, The administrator, iffand when one is appeinted; may have to face (he claim of
Ernest Muglord claiming, through the estate of Joseph Mugford, a posssssory ttle or 4 statutory
defence by reason of 20 years possussion. 1f such claim is successfully resisted by such
adminstrator, then the land may be sold and, subject to the payment of debts and expenses, the
proceeds distributed. The administrator, if the land docs not have to be sold to pay debts and
cxpenses, might consider in specie distribution. It is probably irapractical and possibly unlawdul to
mike an in specie distribution without the consent of those entitled. In this case it would mean
that the estates of seven deceased persons would each receive a one-seventh undivided 1aterest in
the disputed land.

The conclusion to be drawn is that the respondent, having no interest in the land, has no
standing to bring the ection, Although it was, as deseribed by the trial jucge, a dispute between
Gordon Mugford and Ernest Mugford, it was a dispute over nothing. While Ernest Maogford may
or may not have acquirad possessory title or a statutory defence, it is the rele of the adininistrator
and not the role of Gordon Muglford to put this to the test,

The action was wrongly conceived Tor this reason, i for ne otlier, and ought net (o have




procesded, The appeal is allowed. The judgment of the trial judge is set aside. The appeliant
may have his costs both here and in the Trial Division.

GOODRIDGE C.J.N.

I concur: O'NEILL J A

I concur: CAMERDN JA.






